THE BANKING LAW JOURNAL

An A.S. Pratt® PUBLICATION

APRIL 2016

EDITOR’S NOTE: INNOVATION
Victoria Prussen Spears
VOLUME 133 NUMBER 4

TO SUPPORT PAYMENTS INNOVATION,
AVOID UNNECESSARY REGULATION
John R. Gardner
CYBERSECURITY AND OTHER RISKS:
OCC OUTLINES KEY EXAMINATION AREAS FOR 2016
Travis P. Nelson
NEW YORK STATE DEPARTMENT OF FINANCIAL SERVICES
PROPOSES REGULATIONS TO ENHANCE ANTI-MONEY LAUNDERING
AND SANCTIONS COMPLIANCE FOR FINANCIAL INSTITUTIONS
Alan W. Avery and Pia Naib
CHANGES NEEDED TO PROTECT THE BANKING AND
FINANCIAL SERVICES SECTOR WHEN DEALING WITH
THE MEDICAL MARIJUANA INDUSTRY—PART III
Moises Gali-Velazquez

APRIL 2016

CREDITOR PARTICIPATION IN THE RECAPITALIZATION
OF THE GREEK BANKING SYSTEM—PART II
Yiannis Bazinas and Yiannis Sakkas

QUESTIONS ABOUT THIS PUBLICATION?
For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Matthew T. Burke at ................................................................................... (800) 252-9257
Email: .................................................................................... matthew.t.burke@lexisnexis.com
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:
Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (518) 487-3000
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (518) 487-3584
Customer Service Web site . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call
Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . . (518) 487-3000
ISBN: 978-0-7698-7878-2 (print)
ISBN: 978-0-7698-8020-4 (eBook)
ISSN: 0005-5506 (Print)
ISSN: 2381-3512 (Online)

Cite this publication as:
The Banking Law Journal (LexisNexis A.S. Pratt)
Because the section you are citing may be revised in a later release, you may wish to photocopy
or print out the section for convenient future reference.
This publication is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the services of
a competent professional should be sought.
LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used
under license. Sheshunoff is a registered trademark of Reed Elsevier Properties SA, used under license.
Copyright © 2016 Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc.
All Rights Reserved.
No copyright is claimed by LexisNexis, Matthew Bender & Company, Inc., or Reed Elsevier Properties SA,
in the text of statutes, regulations, and excerpts from court opinions quoted within this work. Permission to
copy material may be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers,
Mass. 01923, telephone (978) 750-8400.
An A.S. Pratt® Publication

Editorial Office
630 Central Ave., New Providence, NJ 07974 (908) 464-6800
www.lexisnexis.com

(2016–Pub.4815)

Editor-in-Chief, Editor & Board of
Editors
EDITOR-IN-CHIEF
Steven A. Meyerowitz
President, Meyerowitz Communications Inc.
EDITOR
Victoria Prussen Spears
Senior Vice President, Meyerowitz Communications Inc.
Barkley Clark
Partner, Stinson Leonard Street
LLP

Douglas Landy
Partner, Milbank, Tweed,
Hadley & McCloy LLP

Heath P. Tarbert
Partner, Allen & Overy LLP

John F. Dolan
Professor of Law
Wayne State Univ. Law School

Paul L. Lee
Of Counsel, Debevoise &
Plimpton LLP

Stephen B. Weissman
Partner, Rivkin Radler LLP

David F. Freeman, Jr.
Partner, Arnold & Porter LLP

Jonathan R. Macey
Professor of Law
Yale Law School

Elizabeth C. Yen
Partner, Hudson Cook, LLP

Thomas J. Hall
Partner, Chadbourne & Parke
LLP

Stephen J. Newman
Partner, Stroock & Stroock &
Lavan LLP

Regional Banking Outlook
James F. Bauerle
Keevican Weiss Bauerle & Hirsch
LLC

Satish M. Kini
Partner, Debevoise & Plimpton
LLP

Bimal Patel
Counsel, O’Melveny & Myers
LLP

Intellectual Property
Stephen T. Schreiner
Partner, Goodwin Procter LLP

David Richardson
Partner, Dorsey & Whitney

THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten times
a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington, D.C., and
at additional mailing offices. Copyright 2016 Reed Elsevier Properties SA., used under license by
Matthew Bender & Company, Inc. No part of this journal may be reproduced in any form— by
microfilm, xerography, or otherwise— or incorporated into any information retrieval system
without the written permission of the copyright owner. For customer support, please contact
LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail Customer.
Support@lexisnexis.com. Direct any editorial inquires and send any material for publication to
Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand
Central Parkway, #18R, Floral Park, NY 11005, smeyerowitz@meyerowitzcommunications.com,
718.224.2258 (phone). Material for publication is welcomed— articles, decisions, or other items
of interest to bankers, officers of financial institutions, and their attorneys. This publication is
designed to be accurate and authoritative, but neither the publisher nor the authors are rendering
legal, accounting, or other professional services in this publication. If legal or other expert advice
is desired, retain the services of an appropriate professional. The articles and columns reflect only

iii

the present considerations and views of the authors and do not necessarily reflect those of the
firms or organizations with which they are affiliated, any of the former or present clients of the
authors or their firms or organizations, or the editors or publisher.
POSTMASTER: Send address changes to THE BANKING LAW JOURNAL LexisNexis Matthew
Bender, 630 Central Ave, New Providence, NJ 07974.
POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons, 805
Fifteenth Street, NW., Third Floor, Washington, DC 20005-2207.

iv

CREDITOR PARTICIPATION

IN THE

RECAPITALIZATION

OF THE

GREEK BANKING SYSTEM—PART II

Creditor Participation in the Recapitalization
of the Greek Banking System—Part II
Yiannis Bazinas and Yiannis Sakkas*
In December 2015, the third phase of the Greek banking system
recapitalizations was concluded. Unlike the first round of recapitalizations
in 2013, this recent series of transactions featured a higher degree of
creditor participation. By evaluating the legal aspects of the process and by
focusing on the framework of bank resolution in the EU, this two-part
article will analyze the transition from public bailouts to creditor bail-ins
and demonstrate the importance of a full European Banking Union in
achieving a creditor-oriented bank resolution framework. The first part of
this article, which appeared in the March 2016 issue of The Banking Law
Journal, discussed the first round of bank recapitalizations, developments
in European financial regulation, and the recent recapitalizations. This
second part examines creditor participation in the bank capitalizations,
public bailouts and creditor bail-ins, and the role of the banking union in
fostering creditor participation.
CREDITOR PARTICIPATION IN THE BANK RECAPITALIZATIONS
The Liability Management Exercises
The new legal framework soon proved to be efficient not just in ensuring
mandatory creditor participation but also in encouraging voluntary negotiations between the banks and their creditors. The threat of “mandatory burden
sharing” served as the necessary stick that the banks could wield in order to
persuade their creditors to suffer losses. This became apparent when all four
core banks launched their liability management exercises (“LME”), starting in
October 2015. The term LME refers to a number of different balance sheet
restructuring approaches that may involve such transactions as redemptions of
shares, bond repurchases, debt-to-debt exchange offers or debt-to-equity
exchanges. In the case of Greek banks the form propagated was that of a
voluntary debt-for-equity exchange addressed to subordinated, hybrid and
senior bondholders, as was used in the previous years by a number of European
*

Yiannis Bazinas is an attorney at Bazinas Law Firm in Athens, Greece. Yiannis Sakkas is a
scientific advisor to the firm. The authors may be contacted at ybazinas@bazinas.com and
ysakkas@bazinas.com, respectively.
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banks.50 As the total value of subordinated, hybrid and senior bonds outstanding on the banks’ balance sheets was around 3.3bn EUR it was evident that only
part of the capital gap could be covered in this way; yet any form of non-public
financial assistance was welcome.
The terms of the offers were spelled out in the banks’ respective proposals
and offer memoranda. The bondholders that would agree to tender their shares
would eventually receive new shares, to be issued in the subsequent capital share
increase, for a consideration ranging from 50 percent to 100 percent of nominal
value. Piraeus and Alpha also offered cash exchanges albeit at significantly lower
consideration thereby favoring the debt-to-equity exchange.51 These exchange
offers proved highly effective in achieving creditor participation in the
restructuring of the banking system. More specifically, banks managed to raise
3bn EUR in total; Alpha raised 1bn EUR, Eurobank 430mn, while Piraeus and
NBG both raised around 600mn EUR. To put this into perspective, it translates
to nearly 90 percent of all bondholders agreeing to tender their securities. As
mentioned above, the reason behind this very high participation rate was the
threat of “mandatory burden sharing” envisaged by Law 3864/2010. Since
bondholders were facing the threat of a mandatory bail-in, the terms of which
were unknown to them at the time, they instead decided to agree to the terms
set out in the exchange offers and receive common shares. The cost of
uncertainty was therefore the main drive behind the success of these transactions. This proved for the first time that a framework involving mandatory
creditor participation may facilitate voluntary transactions.
The HFSF’s Participation
Following the success of the liability management exercises, the four core
banks prepared for the capital share increases in an effort to exhaust all private
capital generating measures. The plan to be followed was in some degree similar
to the one adopted in 2013 as new shares would first be offered to private
investors, in Greece and abroad, with the HFSF serving as the “backup
investor” and subscribing to the capital share increase for the remaining
amount. A necessary and vital part of this process however was the approval by
the European Commission Directorate General for Competition (“DGCom”)
of the banks’ restructuring plans. The goal of this review was to confirm that the
banks had not received any form of assistance that constitutes “state aid,” in
50
Most notably Santander in 2012. “Bank funding: Banks turn to LME to meet capital
shortfalls,” last modified June 2012, available at http://www.euromoney.com/Article/2962053/
Bank-funding-Banks-turn-to-LME-to-meet-capital-shortfalls.html?p=1&copyrightInfo=true.
51

Relevant information can be found in the banks’ offer memoranda available online.
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violation of EU treaties. For credit institutions that require public financial
assistance, the EC DGCom has to make an additional determination, namely
that the credit institution is not failing or likely to fail according to Article 32
of the BRRD. This provision states that a credit institution requesting
extraordinary public financial support is considered to be “failing or likely to
fail” except if that support is provided in a form of state guarantee to back
liquidity provided by the central bank, a guarantee of newly issued shares or an
injection of own funds or purchase of capital instruments “at prices and on terms
that do not confer an advantage upon the institution (prudential
recapitalization).”52 The law thereby clearly states that if the public financial
contribution is offered in any other form, then the credit institution is not
eligible to receive public aid and will have to be led into resolution according
to Law 4335/2015 Art. 2.
In accordance with the above provisions and in order to ensure the Fund’s
participation on equal prices and terms, Law 3864/2010 stipulates that the
HFSF will provide financial assistance to credit institutions by submitting ESM
notes and by receiving in exchange common non-restricted shares and
contingent convertible securities (“CoCos”). The new amended legal framework envisages a much stronger role for CoCos. Cabinet Act Number
36/02.11.2015 Art. 2 specified that any capital assistance provided by the Fund
would be allocated as 25 percent in common shares and 75 percent in the form
of CoCos. The banks were thereby not given the free reign to choose the
cheaper option that was afforded to them under the previous regime but were
obliged to issue CoCos under any circumstances. These securities were specified
be perpetual in duration and have a nominal value of 100,000 EUR.
Furthermore, they would carry a higher interest rate of eight percent per
annum, to be paid at the end of each year. However, a single failure to meet
interest payments would not constitute a conversion event. Conversion would
also be linked to the bank’s capital adequacy ratios, with a reduction of the
credit institution’s CET1 ratio below seven percent serving as the conversion
trigger. Again the banks were given the opportunity to redeem their CoCos
provided that they received the approval of the EU commission and also
redeemed higher ranking creditors. Lastly and for the first time, provision was
made for transferring CoCos to third parties; such transfer would require the
consent of the credit institution (which could not refuse to provide it without
cause) and of the relevant supervisory authority.
The fact that public financial assistance would now have to entail the
issuance of these costly securities, which could also end up in the hands of
52

Directive 2014/59/EU Article 32 par. 4(d)(iii).
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unknown third parties, prompted all four banks to make a strong appeal to
private investors. However, Greek Company Law53 provides that existing
shareholders have a statutory pre-emption right in new stock issuances, which
can only be waived by a majority vote of the general assembly.54 Fearing that
such a pre-emption right might discourage new private investors from
subscribing, the banks’ shareholders voted in favor of setting aside their
subscription privileges. This cancellation of rights essentially predicated that
pre-existing shareholders, including the HFSF as majority shareholder, would
be severely (if not totally) diluted and would thereby bear the bulk of the losses
incurred by the banking system during the past 1.5 years. By foregoing their
legal pre-emption right, the banks’ shareholders were in reality allowing new
investors to acquire majority stakes in the banks in exchange for a fraction of
the value that they had invested during the first recapitalization. Even though
such a waiver by the HFSF is expressly provided in Law 3864/2010,55 the
severity of its losses would raise a lot of questions about the efficiency of its past
contributions to the banking system.
The Full Re-Privatization of the Banking System
Under these circumstances, Alpha and Eurobank were particularly successful
in attracting private capital by raising 2.7bn EUR and 2bn EUR respectively
and achieving oversubscription of their book building exercises. As a result, the
majority holdings in both of these banks ended up in the hands of private
investors while the HFSF’s share dropped to 11 percent in Alpha and 2.38
percent in Eurobank.56 NBG and Piraeus on the other hand, as bigger and
more vulnerable banks, encountered more difficulties in meeting the targets
prescribed by the ECB’s comprehensive assessment. NBG eventually managed
to raise 700mn EUR private and institutional investors in Greece and abroad,
thereby covering the baseline scenario (1.6bn EUR), as did Piraeus, which
managed to issue 1.34bn EUR worth of stock. Even then however both NBG
and Piraeus fell about 2.6bn EUR short of the prescribed target of 4.6bn EUR
and 4.93bn EUR respectively. Public financial assistance was therefore eventually provided by the HFSF in the dual way prescribed by Cabinet Act Number
36/02.11.2015; NBG issued 670mn EUR worth of new common stock and
53

Law 2190/1920 Art. 13(7),(8),(9).

54

Law 2190/1920 Art. 13 (10).

55

Law Number 3864/2010 Art. 8 (3): “The Fund may reduce its holdings in credit
institutions by . . . waiving or transferring the preemptive rights that relate to it.”
56

Information regarding the banks’ capital structure is published on their respective Web

sites.
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2.1bn EUR worth of CoCos to the HFSF, while Piraeus proceeded along the
same path and issued 680mn EUR worth of shares and 2bn EUR worth of
contingent convertible bonds. Due in part to the high volume of the CoCos,
the HFSF’s share dropped significantly in the two banks, currently standing at
26 percent in Piraeus and 24 percent in NBG.
Private investors did not just acquire majority stakes in Greek banks; they
also acquired them under more favorable terms than the HFSF had in 2013.
The 2015 recapitalizations were soon combined with an important reform in
the field of non-performing loans. Law 4354/2015,57 adopted soon after the
formal end of the recapitalizations, provides for the first time an off-balance
sheet solution to the issue of non-performing loans. The problems faced by
Greek credit institutions in the aftermath of the successful recapitalizations were
indeed very pressing. The solution provided by the new legislation was to allow
banks to either assign the management of NPLs to Debt Management
Companies or transfer the loans directly to Debt Transfer Companies.58 These
companies will be licensed and supervised by the Bank of Greece and will be
entitled to pursue the fulfillment of their claims with all necessary measures
provided by Greek legislation.59 These Companies are also allowed to provide
new loans to non-performing debtors to help them re-finance their obligations.60 The law also makes it easy to incorporate such companies by requiring
a minimum capital of 100,000 EUR.61 This legislation represents a key
component in the field of private debt management and, if proved efficient in
practice, may be valuable in the banks’ efforts to dispose of their toxic assets. If
banks manage to keep the NPL rates stable and dispose of a substantial amount
of existing NPLs, then the strain on the banking system is very likely to loosen
over time.
57

Law 4354/2015 (State Gazette A’176/18.12.2015) available online in English at http://
www.bazinas.com/_uploads/c3f413925345eb7c234cf72f03d98346.pdf.
58

Law 4354/2015 (State Gazette A’176/18.12.2015) Art. 1 par. 1 Consumer loans as well
as mortgage loans, having a mortgage on the debtor’s primary residence, are exempted from
transfer until Feb 16, 2016. Law 4354/2015 (State Gazette A’176/18.12.2015) Art. 3 par. 9.
59

The introduction of this new legislation has been combined with the termination of force
of the provisions that prohibited the commencement or continuation of enforcement proceedings
(Joint Ministerial Decision 49214/21.7.2015) as well as the provisions that prohibited the
auction of primary residences seized as collateral from borrowers by credit institutions (Law
Number 3869/2010).
60

Law 4354/2015 (State Gazette A’176/18.12.2015) Art. 1 par. 20.

61

Law 4354/2015 (State Gazette A’176/18.12.2015) Art. 1 par. 15 (1).
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FROM PUBLIC BAILOUTS TO CREDITOR BAIL-INS
The End of Bailouts
The completion of this lengthy and exhausting new round of recapitalization
leaves a distinct impact on the Greek banking system. Banks are once again part
of the private sector and have reduced the HFSF to minority stakes. This
however has come at a heavy cost for taxpayers. In 2013 the HFSF contributed
25bn EUR in order to acquire a majority stake of 85 percent in Greece’s four
systemic banks. In 2015, private investors managed to dilute the HFSF to 19
percent ownership (with miniscule ownership in Alpha and Eurobank), by
providing less than 10bn EUR. Owing to the severe depreciation of the banks’
assets, these holdings are now estimated to be worth 2.1 bn EUR in the stock
market. If one considers the additional 14bn EUR provided in 2013 to cover
the funding gap of non-systemic banks, the cumulative losses suffered by the
HFSF, and hence by the Greek taxpayer, now stand at 37bn EUR or 97 percent
of the original investment. These massive losses for the taxpayer cannot of
course be attributed to a single factor. As discussed above, the recapitalizations
of 2013 had strengthened the banks’ capital ratios but had left all the toxic
assets on their balance sheets. When the country’s economic prospects
deteriorated and the market value of banks rapidly declined, the HFSF was the
first to incur losses, since it was the only shareholder that was not allowed, by
its mandate, to walk away. As a result, the political and economic developments
in the country and the series of events that followed the referendum
proclamation in the summer of 2015 placed multiple pressures on the banks
and, as the downward spiral continued, that resulted in severe losses for the
Greek taxpayers.
The failure of 2013 and the immense cost to the Greek public budget
signifies in the most extreme and stark manner the end of bailouts as we know
them in the European Union. The final round of Greek recapitalizations
represents an important and probably permanent shift in the way European
policymakers view and deal with broken banking systems across the European
Union. This shift can be described as a transition from bailouts to bail-ins, from
the rule of high public participation and intervention in a time of crisis to a new
norm, where private parties will be primarily responsible for supporting the
system in time of distress. The elements of this new regime were indeed present
in the process that Greece followed during the past couple of months. The
banks bailed in almost all of their bondholders before resorting to capital share
increases, thereby significantly altering their capital structure. Pre-existing
shareholders were required to shoulder most of the losses by foregoing their
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subscription privileges and by ending up severely if not completely diluted.
When public participation was deemed necessary, it was provided in rather
unfavorable terms, through the issuance of expensive CoCos. In all these
respects, the Greek case is not a milestone in the way Cyprus was; it signals
however the dawn of a new era for banking resolution and can provide us with
a blurred yet valuable glimpse of the future of European banking resolution.
CHALLENGES FOR THE FUTURE
The policy change that has occurred in the field of bank resolution over the
past years in Europe may hold significant implications for a number of issues
relating to the stability and the future of the European financial system. As the
dawn of this new era, the last step in Greek bank recapitalization has brought
to the forefront a number of issues that may puzzle regulators, market
participants and the general public in the future. With the new Law 4335/2015
fully entering into force in 2016, the following issues may be interesting in the
context of another Greek bank recapitalization, or more possibly resolution.
The Cost of Debt for Credit Institutions
One of the main concerns surrounding the introduction of the bail-in tool
and in general the increased participation of creditors in bank restructurings is
that such a rule is very likely to increase the cost of credit, particularly
unsecured debt. These fears proved very true when, on October 19, 2015, just
four days following the exchange offer to bondholders, the credit rating agency
Standard & Poor’s downgraded Piraeus Bank to “Default,”62 arguing that the
exchange offers were “distressed exchanges,” since bondholders would receive
less than the nominal value of their bonds. Soon afterwards the other three
banks were also downgraded along the lines of the same argument. The same
had happened in Denmark, where the earlier introduction of the bail in tool,
had resulted in a 25 to 50 basis points increase in bank funding.63 These trends
if maintained over a long period of time may pose significant obstacles in the
banks’ access to senior unsecured debt.
On the other hand however, a clear ex-ante allocation of risks may be
welcomed by market participants,64 since it will allow them to price risk more
62

“S&P downgrades Piraeus to ‘default’” last modified October 19, 2015, available at
http://www.ft.com/fastft/ 2015/10/19/ sandp-downgrades-piraeus-default/.
63
European Commission, “Economic Review of the Financial Regulation Agenda,” Brussels,
May, 15 2014, p. 217.
64

Orrick, “The EU Bank Recovery and Resolution Directive Bringing Stability Back to the
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accurately and possibly internalize the costs of expected resolution. The main
benefit of the new Law is that it clarifies the order by which creditors will be
affected. It is now therefore much easier for creditors to price the risk of losses
from resolution. In order however for the risk to have a neutral outcome on the
banks’ access to credit, it has to be counterbalanced by an increase in the
de-facto safety of banks across the EU. In this respect the efficiency of the new
regime propagated is directly linked to the success of another pillar of the
European Banking Union, namely the Single Supervisory Mechanism (“SSM”)
and the macro-prudential regulation of credit institutions.
The SSM65 confers prudential regulation of European systemic financial
institutions directly to the ECB, while the remaining credit institutions
continue to be regulated by the national authorities, under the supervision of
the ECB. In exercising its regulatory powers the ECB (and the national
authorities) applies the Capital Requirements Regulation, a regulation adopted
in 2014 aiming to implement all prudential rules of Basel III and reinforce the
banks’ capital buffers. In this sense, the ECB’s role in the new European
financial architecture is critical. If the ECB exercises its regulatory powers
prudently and achieves a strengthening of all banks’ capital ratios across the EU,
thereby making resolution less likely, then the impact of bail-in on the cost of
credit is likely to diminish over time. If such an objective is not fulfilled
however, widespread uncertainty may keep funding costs higher than the
baseline. It may also lead to cherry-picking between credit institutions in
different member-states; in such a scenario, economically weaker member-states
may experience another round of financial instability.
The Danger of Deposit Flight
In the Greek case, the flight of deposits had begun during the initial stages
of the debt crisis, as far back as 201066 and as a result of the increased
uncertainty about the country’s economic future. In the years following the
First and Second Economic Adjustment Program, deposit flight became a
serious issue for Greek banks; total deposits in 2009 amounted to 280bn
European Banking Sector,” Financial Industry Alert, September 15, 2014 available at https://
www.orrick.com/ Events-and-Publications/Documents/Legacy-Of-Lehman-EU-Bank-RecoveryAnd-Resolution-Directive.pdf.
65

Regulation (EU) No 1024/2013 (Official Journal of the European Union L 287/63).

66

January 2010 was the first time in seven years and the third since the induction into the
Euro that the BoG reported a net decrease in deposits. “Deposits of credit institutions,” accessed
January 11, 2016, at http://www.bankofgreece.gr/Pages/el/Statistics/monetary/deposits.aspx.
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EUR67 while in 2012 they had been reduced to just 205bn EUR. The
deterioration of economic indicators in 2015 produced widespread doubts
about the stability of the banking system and the safety of deposits, which
peaked during the summer of 2015; as a result net deposit outflows reached
30percentwith total deposits standing at just 155bn EUR. Even the imposition
of capital controls in July 2015 did little to stop the hemorrhage. With the
memories of Cyprus still fresh in their minds and the prospect of a haircut
seeming more likely every day, depositors continued withdrawing their savings
from the banking system and either hiding them “under mattresses”68 or
channeling them to consumption.69 Even though deposits in Greek banks were
eventually left untouched, the prolonged uncertainty had a similar effect; the
loss of confidence in the safety of deposits produced significant liquidity
problems for credit institutions.
The commitment of EU policymakers in creditor participation in bank
resolution could very well produce a similar outcome, namely a loss of
confidence in the safety of deposits across the European Union. Depositors in
the EU can now not rely on the government or the European institutions to bail
them out but instead have to contribute themselves in case a bank is likely to
fail. In this respect, the risk of deposits has risen. On the other hand however,
even though the new regime has deemed deposits bail-in-able, it has disposed
of the uncertainty regarding their rank, by ranking them ahead of senior
unsecured debt and other creditors. In this sense, the new regime has raised the
rank of deposits vis-à-vis other creditors70 and therefore reduced risk. Even
though the net outcome of these developments is uncertain, the new resolution
regime stresses the importance of further harmonization regarding the third
pillar of the European banking union, namely deposit guarantee.
Deposit guarantee in the European Union operates on a national level.
67

Id.

68

The intermediate report of the governor of the Bank of Greece, reports that a large number
of withdrawn deposits have been preserved in the form of money notes. Bank of Greece,
“Monetary policy: Intermediate report 2015,” December 2015, p. 112. Bloomberg also reported
a spike in circulating cash during the first months of 2015. “It really looks like Greeks are hiding
cash under the mattress,” last modified March 20, 2015, http://www.bloomberg.com/news/
articles/2015-03-20/it-really-looks-like-greeks-are-hiding-cash-under-the-mattress.
69
Despite the imposition of capital controls, consumption proved resilient and bounced back
during August and September 2015. This can be explained by the widespread use of electronic
means of payment and the uncertainty regarding the future of deposits. Bank of Greece,
“Monetary policy: Intermediate report 2015,” December 2015, p. 53.
70

European Commission, “Economic Review of the Financial Regulation Agenda,” Brussels,
May 15, 2014, p.217.
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Directive 2014/49/EU obliges all Member States to recognize a deposit
guarantee scheme (“DGS”) within their jurisdiction71 and to cover all deposits
up to 100,000 EUR.72 Regardless of this obligation however, the funding of the
DGSs does not involve the appropriation of any European funds but instead
relies on ex ante contributions made by member credit institutions,73 usually all
deposit-receiving institutions in that member state. The safety of deposits is
therefore not universal in the EU but instead relies on the robustness of the
banking system of each member state. In this context, the 100,000 EUR
coverage limit does not mean much, as long as the DSGs do not have adequate
funding74 to absorb systemic shocks to the banking system as in the case of
Greece,75 where the entire banking system was on the brink of insolvency. The
new regime favoring creditor participation in bank resolution is therefore very
likely to create further imbalances between the distressed European South and
the robust North and induce a northbound flight of deposits.
In order for the new resolution framework to be successful, a wider risk
sharing in the field of deposit guarantee is required. The establishment of a
Single European Deposit Guarantee Fund would ensure depositors that their
minimum deposits (100,000 EUR) are equally safe everywhere across the EU.
By taking deposit insurance from the hands of national sovereigns, the EU
would secure an equal playing field and contribute to the stability of fragile
banking systems. More importantly however it is the only context in which any
form of creditor bail-in can work without severe adverse consequences for the
liquidity and stability of banks. Taxpayers across the Union would insure
depositors up to 100,000 EUR instead of being constantly called upon to bail
out entire banking systems in times of trouble. In this respect, even though the
71
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risk of losses from bailouts has been reduced for the taxpayers (particularly in
richer EU countries) they will need to shoulder an extra cost, namely the
guarantee of covered deposits. Transition problems to a new single deposit
guarantee fund could be addressed by a number of intermediate solutions, such
as an ESM backstop76 or a re-insurance scheme.77 Despite vocal political
objections to such plans, such a measure is a necessary component of a properly
functioning European banking union.
A CONCLUSION: THE ROLE OF BANKING UNION IN
FOSTERING CREDITOR PARTICIPATION
The Greek banking system has suffered extensively as a result of the country’s
fiscal imbalances. Unlike Ireland and Cyprus, in Greece public finances sunk
the banking sector and not the other way around.78 In 2013, when the decision
was made to recapitalize the banking system, the path followed was a massive
injection of public capital, provided by the HFSF. The bailout however even
though successful had certain key omissions, particularly regarding NPLs.
When political turmoil and uncertainty led Greek banks to the brink of
insolvency in 2015, the political developments in Europe were favoring the
participation of creditors in the new round of recapitalizations. Even though
depositors were not affected, debt holders were bailed in, pre-existing shareholders were almost completely diluted and the government received, where it
had to, debt securities instead of equity. The legal framework had changed
significantly, from advocating unconditional public financial assistance to
encouraging private participation.
The recent round of Greek bank recapitalizations was an ad hoc solution. It
was however the last of the ad hoc solutions that Europe would support
regarding bank resolution. The new resolution regime envisaged by the BRRD
and Law 4335/2015 will systematize creditor participation and make creditorbail in the norm across the EU. As the Greek case exhibited however there are
a number of issues that are likely to come to the forefront when the bail-in is
fully implemented and in the case that Greek banks find themselves in the same
predicament again. The credit downgrade of Greek banks following their
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exchange offers to bondholders demonstrated that credit institutions may face
an increase in the cost of credit, when bail-in is imminent or shortly after it is
implemented. Additionally, the growing outflows of deposits from Greek banks
during the summer of 2015 exposed a lack of trust in the safety of deposits even
when bail-in is not a standard tool of restructuring but only exists as a remote
possibility.
The efficiency of the new bank resolution framework and the successful
participation of creditors in future recapitalizations can thus only be ensured if
the other components of the European banking union are fully and successfully
implemented. Sensible prudential regulation in the context of the SSM will lead
to safer and sounder banks and will ensure that credit institutions have access
to credit under the same terms. A breakthrough in deposit guarantee and the
establishment of a European authority that will insure depositors against the
risk of bank failure will additionally reinforce public trust in the safety of
deposits everywhere in the EU. As a major component of European banking,
bank resolution can only work as long as it operates in harmony with the other
gears of the system, namely prudential regulation and deposit guarantee. The
future of bank resolutions, not just in Greece but across the EU, is thus
dependent on the success of the banking union as a major European
undertaking. The real challenge for the future is therefore not just to protect
taxpayers from failing banks but more importantly to achieve a true European
unification in financial regulation.
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